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Introduction:

Being a Family Law Professor in a country where there is not a specific codification on this subject has led me to research, get to know and participate in the search of new legal, social, psychological, anthropological, and historical tools on the people comprising “the family”

Raising the issue:

· Variety of family types

· Recognition of such variety

· Creation of guarantees for the rights

Objective:

· To revise the doctrine of integral protection and its principles as factors of advance with regard to the construction of the rights of children and their families.

Methodology:

· Study based on history

· Analysis of the case: Ecuador

· Reforms of citizenship and of the way in which the rights of children and their families are exercised.

Conclusions and recommendations:

· The Doctrine of Integral Protection cannot be understood as a text that exists apart from reality, or as a Doctrine that is parallel to the Doctrine of the Irregular Situation, it is a change of paradigm, in which children are protagonists of the law, and are individuals with rights

· A bad understanding of discretional possibilities when judging cases involving minors has resulted in these cases not really being judged, but in the application of resolutions that punish children’s behavior, and in some cases, have caused the children to be stigmatized since they  are considered to be the guilty ones.

· In the case of Children who have the legal right to live in a family, there have been resolutions of the Court for the Underage –on the basis of the work carried out by Social Services– that have made children remain institutionalized for years, without trying to find any other possible solution. 

· As far as the State is concerned, there is not a clear and defined policy with regard to children; and even the principles of Maximum Priority and Best Interests are not fulfilled; that is why institutional changes are demanded, at all levels and together with a clear distribution of responsibilities. 
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CHILDREN AS INDIVIDUALS, AND THEREFORE, CITIZENS

To speak about Children necessarily means going back to their history, to the way they have been regarded throughout the development of humanity. From all the reading I have done, the one that particularly called my attention was the book called ‘Children and family life in the ancien régime’ by Aries Phillippe (1985, p. 35). The author tells us how children were regarded in the 17th century; they were considered as mere smaller adult people, since they dressed in the same way as adults and even performed the same activities.

In our country we can see that things have not improved much either. As recently as in 1998, and in the New Political Constitution of the Republic of Ecuador, children are granted their capacity as citizens, thus becoming individuals with rights.

Article 6 of our Constitution reads: “A person is an Ecuadorian either by birth or by naturalization”

“All Ecuadorians are citizens, and as such, are entitled to the rights established herein, which shall be exercised in the cases and with the requirements established by the law.”
 

It is interesting to compare how children and women have gradually acquired the status of being citizens and individuals with rights.

CASE: EVOLUTION OF CITIZENSHIP IN ECUADOR2
	1830
	Married men or men older than 22 years old, who are owners of real state worth 300 pesos or with an independent occupation, who know how to read and write

	1835
	Married men or men older than 18 years old, who are owners of real state worth 200 pesos or with an independent occupation, who know how to read and write

	1845
	Married men or men older than 21 years old, who are owners of real state worth 200 pesos or with an independent occupation, who know how to read and write

	1851
	Married men at 18 years old, unmarried at 21, who are owners of real state worth 200 pesos or with an independent occupation, who know how to read and write

	1861
	Married men or older than  21years old, who know how to read and write

	1869
	Married men, or older than 21 years old, who know how to read and write and who are catholic 

	1878
	Married men, or older than 21 years old, who know how to read and write

	1897
	Men older than 18 years old, who know how to read and write

	1906
	Men older than 21 years old, who know how to read and write

	1929
	Men and women older than 21 years old, who know how to read and write

	1978
	Men and women  older than 18 years old

	1998
	All Ecuadorians from the time of their birth


The previous chart shows us how citizenship has been conceived, and the differences that were considered in order to acquire the status of individuals with rights. Because of this, gender relationships were not egalitarian and family-related tasks were all given to women, who did not have the power to decide about anything. This led to family-related issues being considered as internal issues, as family, non-public issues.

Citizenship is indispensable in order to demand rights, for people to be considered as citizens and to consider family roles as not only intended for reproduction and production, since family is the sphere in which children develop; therefore, they deserve to have a space for dignity and security.

DOCTRINES

The situation of children is constantly changing and especially with regard to the law. We can identify three moments in the process of recognition of children’s rights:

· Children as being under the family’s absolute authority

· Children as an object of protection – repression (doctrine of the irregular situation)

· Children as individuals with rights (doctrine of integral protection)

That is why we mention two doctrines, namely:

· The Doctrine of the Irregular Situation

· The Doctrine of Integral Protection:

There are many differences between both doctrines; but the most important one is the acknowledgement made by the doctrine of integral protection of children as individuals with rights, with full capacity to demand their rights and to become responsible for their actions; and also the fact that the State, the Family and Society, play an effective role in the guarantee and fulfillment of the rights.

Changing the paradigm of the Doctrine of the Irregular Situation and of the Child as an object rather than a subject is a slow and difficult process, because it is based on changing attitudes that have prevailed throughout the years and in all the spheres, from the families to national policies; that is why it is not enough to enunciate the characteristics of the doctrine of integral protection; we have to provide the conditions for it to be actually reflected in social life.

The doctrine of integral protection is implemented through two courses of action: social and legal ones. These two promote and regulate political and administrative tasks for fostering the development of personality, satisfaction of basic needs, and the guarantee of fundamental rights. At the same time, this involves limiting  institutionalizing and segregative interventions as much as possible, giving importance to the role played by family and to the participation of local communities.

It is a new paradigm that leaves behind the assisting view, and for which what is really important is to apply and to protect the indivisible amount of essential children’s rights, to ensure respect for these rights and to prevent their violation and restore them immediately if they have been violated.

The following chart shows some of the differences between the Doctrine of the Irregular Situation and the Doctrine of Integral Protection, which appear in the different areas where the lives of children from our country are developed. 

CHART MUNICIPAL PROJECT AND CHILDREN’S RIGHTS, MAKING A BETTER LIFE FOR CHILDREN3
	ASPECT
	DOCTRINE OF THE IRREGULAR SITUATION
	DOCTRINE OF  INTEGRAL PROTECTION

	Historical reference
	Unifying basis for children-aimed policies during the 20s and 30s
	Basis for the Convention on the Rights of the Child

	Sphere
	Deals with the exercise of authority and protection of children by the adults
	Deals with the exercise of authority and the freedom of children as human beings without  any differences

	Connection with the Law
	Creates the Law for Minors
	Creates the Law for Children

	Function of the Law
	The Law must state what the irregular situation is and how to face it. It regulates the actions of minors, not of all children
	The Law defines the mechanisms for ensuring respect to the rights of all children

	Judicial Function 
	Courts for the Underage have discretionary competence to decide what is convenient for children. The Court acts as a substitute for the father.
	The Judicial Function has the specific mission of solving legal conflicts. The Court guarantees the Rights of the Child

	Governing Bodies in charge of Children
	The responsibility for protecting the children is mainly of the Central Government. Institutions for minors are a replacement for the family
	It promotes the decentralization of social policies and demands a rearrangement of communities in order for them to take responsibility as far as guaranteeing the rights of children is concerned. It gives the communities the power to plan, coordinate, execute and control actions aimed at this purpose. Special institutions are an exceptional resource.

	Coverage
	It is exclusive: only regulates for those children who have been abandoned or are excluded from health-care and education services. They are considered to be ‘minors’ even before other children.
	It is aimed at all children, regardless of their living conditions, all of them share the same rights.

	Family
	It only considers the complete family, formed by a father, a mother and children. Other forms of family are considered as abnormal or incompetent.
	It respects the new concepts on family. Seeks to strengthen any type of family bond

	Perspective
	It has a fictitious, partial view on the situation of “minors in an irregular situation”. It favors the right to receive comprehensive protection and does not consider the other rights.
	It is a comprehensive view on the rights and responsibilities of everyone. It recognizes the principle of integrity: a human being cannot be satisfied with the exercise of only one type of rights.

	Policies
	The assisting policies and those aimed at attaining special protection prevail. They are characterized by being fragmented, intermittent and non-coordinated. It equates poor children with the irregular situation and in general suggests institutionalization of those children.
	Special protection policies are only one part, together with those parts stating guarantees of the rights, basic social policies and participation. A child is a person who is entitled to receive full protection as far as his/her development is concerned.

	Points of view about children 
	A child is considered as the target of social assistance and is considered to lack discernment, to not be capable of expressing his/her opinion efficiently, and also, as to lack an ethical dimension. A child is a future adult.
	Children are individuals with rights before the State and society. They are recognized to have legal capacity.

	The Irregular Situation
	Considers that the irregular situation exists in the child (for example, a child living on the street)
	Considers that the irregular situation lies on the social policy

	Protection
	Protection is conceived as compassion and authority.
	Protection can be any action aimed at guaranteeing children’s rights and at providing them with the necessary conditions for their full development



	The Rights of Children
	The child is deprived of rights. He/she must be guarded since children are an extension of their parents. 
	Children have rights and are able to demand their fulfillment.

	Scope of the citizenship
	It is not considered. Citizenship, especially in its political and civil aspects, is a right to which a person is entitled only once he/she has reached legal age.
	Children are citizens. It includes citizenship’s social dimension, which is the power to effectively express someone’s will in order to demand satisfaction of basic needs when these are violated or threatened.

	Tradition
	It perpetuates a legal and social tradition that violates children’s rights
	It includes children’s rights that are not part of the tradition and recognizes that children are entitled to these rights.

	Requirements for its application
	It demands the existence of a system of justice and special protection institutions  
	It demands a process of community education, social mobilization and a legally-established system for guaranteeing rights. 


This doctrine of Integral Protection is based on the Convention on the Rights of the Child, which was approved by the United Nations in 1989. From that moment on, a series of concepts have been transformed, especially those regarding children’s needs for rights. This is why it seeks to guarantee all the rights of Children, gives way to the possibility for children to Enjoy and Exercise their Rights, and searches for mechanisms in order to punish lack of compliance with the regulations, especially in those countries who have signed this Convention.

This is why this doctrine (Integral Protection) makes it necessary to rethink the purposes of legislations, including constitutional reforms and all of the positive law, as far as they concern the need to ensure that children are provided with efficient tools for promoting and defending their own human rights.

Ecuador is a country that has signed the Convention on the Rights of the Child, through a Decree of the Executive passed in March 1990. Upon signing this agreement, Ecuador undertakes the obligation to take a series of legislative, judicial, administrative, educational and social measures, amongst others, in order to guarantee the effectiveness of the rights established in this Convention. 

Within the Convention on the Rights of the Child it is important to mention the Governing Principles and the Rights themselves; they intend to provide a framework of the principles and on children in connection with their family environment.

The principles on which the Convention is based are four:

· Best Interests of the Child

· Equality and non-discrimination

· Family Unity
· Progressive Exercise

Best Interests of the Child:

This principle is established by article third of the Convention on the Rights of the Child; according to this principle the best interests of the child must be taken into account as a primary consideration in all the decisions made in both the public and private sphere.

Besides, the best interests of the child are the essence and summary of the guiding spirit of the United Nations’ Convention on the Rights of the Child.

This principle has the following characteristics:
It prevails over other rights: It is a primary consideration, especially for making decisions that may affect children; their rights must be given priority; it even comes before other interests and with regard to other rights also has supremacy, although it is not exclusive.

The Consideration for Resolving: There are some considerations that can be taken into account in order to define this principle for a particular situation, and they can be the following ones, as stated by the Venezuelan Code in its 8th article:

· The opinion of children

· The need for balance between the rights and guarantees of children and their obligations
· The need for balance between the demands of public welfare and the rights and guarantees of children

· The need for balance between the rights of the rest of the people and the rights and guarantees of children

· The specific condition of children as developing people

The Venezuelan Constitution then, as far as the application of the Best Interests of the Child is concerned, also establishes that when there is a conflict between the rights and interests of children, and other rights and interests equally legitimate, the first ones shall prevail.
The truth is that children cannot exercise all their rights and obligations at the same time, and they exercise their rights as they go through life. Precisely because they are unable to exercise all of their rights we must consider that it is necessary to guarantee the greatest possible number of protected rights at each stage of children’s lives and the less possible number of restricted rights.

Another characteristic of this guiding principle of the Convention on the Rights of the Child is that it visualizes Children as a priority; this means that, for the societies represented by the signing States there is nothing more important than guaranteeing the welfare, growth, proper development and full exercise of the rights of children. This is an ethical choice made by the States on the occasion of signing the Convention, for they consider children their priority. This means that all the countries signing the Convention are committed, together with their citizens and with other States, to making the best possible effort in order to turn this commitment into reality.

                The principle of maximum priority forces all agents, State, society or family, not only to allocate the necessary resources for guaranteeing that children exercise their rights, but also to resort to all the available mechanisms in order to obtain such resources. The latter, particularly,  is an obligation of the States4.

EQUALITY AND NON-DISCRIMINATION

This is a universal principle, all the conventions, declarations, pacts, etc. include it; it is a principle that can be applied to any human being regardless of their status of race, color of skin, religion, sex, gender, culture, ethnic group, age, language, conscience, belief, thought, political opinion, or any other; this is why all human beings, including children, have the right to be protected in the same way. 

In this way, all rights must be applied to all children with no exception, and it is the State’s obligation to take the necessary steps in order to protect children against any form of discrimination that is directly affecting them, whether this is against the child, his/her parents or guardians. 

In Daniel O’ Donnell’s book “The Convention on the Rights of the Child: Structure and Contents”, the author explains that article 2 of the Convention includes the prohibition of discrimination, similar to the one stated in other human-rights instruments. It is important to comment on only two aspects of this article. For the first time there is an express prohibition of discrimination based on a person’s ethnic background. Article 2 extends the protection against discrimination established in other instruments when it expressly forbids not only discrimination based on an individual’s characteristics but also discrimination against a child, based on the characteristics of his/her parents or guardians.

               With regard to this principle we must take into account that its essence is divided in: equality before the law, forms of discrimination that a child can be subject to, and also the protection against all forms of discrimination.

Nowadays there exist positive discrimination actions which intend to raise the status of an individual that is being discriminated, seeking to attain equity and equality for him/her.

Family Unity

Within the Convention on the Rights of the Child, the Family, the State and Society are obliged to share the responsibilities regarding promotion, guarantee and protection of the Rights of the Child, and therefore they determine that the most adequate place for children to be raised and educated is the family.

In almost all of its articles, the Convention zeroes in on the importance of children living with their families and on the importance of keeping family unity. For this reason the Convention seeks to provide the family with a protecting and guiding role.

Protecting. It involves offering children the environment and conditions that are most favorable for their full growth and development. This is the family’s protecting role, and is closely related to the creation of an environment where children are able to exercise their rights, where the family group and the parents are primarily responsible for such aspects as good treatment, affection, health care, and also support of the children with regard to their studies.

Guiding: It refers to giving children guidance with regard to the exercise of their rights, it is the need for the family to work towards making children grow to be citizens as well. This involves being with them in their decisions, listening to their opinions and respecting their rights and the rights of each member of the family at home.


This principle has certain fundamental characteristics such as the following:

The Right for Children to know their parents, to be raised and educated by them in an egalitarian way by their mother as well as by their father. Both of them have rights as well as obligations towards their children. In the absence of parents, these responsibilities and rights may be exercised by another member of the extended family.

Children have the right to not be separated from their parents against their parents’ will; and in the case of such separation taking place, there is a right to carry out the corresponding competent judicial revision, according to the law and to the procedures in force, in order to determine whether such separation is necessary considering the best interests of the child or children involved.

In the separation procedure all the interested parties must be given the opportunity to participate and to express their opinions.



A child who has been separated from his/her father or mother, or from both parents has the right to keep his/her personal relationships or direct and regular contact with his/her parent(s).

When the separation takes place on account of a measure taken by the State, the State must provide basic information on the whereabouts of the absent relative, and must ensure that this request does not bring any unfavorable consequences on any of the interested parties.

For family-reunion purposes, all the requests made by children or by their parents in order to enter or leave a State must be considered in a positive, humanitarian and expeditious way. 

Children whose parents live in different States have the right to periodically keeping personal relationships and direct contact with both parents.

The Convention on the Rights of the Child includes in its 18th article the responsibilities for parents with regard to their children’s care:

· Guaranteeing recognition of the principle that both parents have common responsibilities with regard to the upbringing and development of their children.

· It is the primary responsibility of parents or legal guardians to ensure their children’s upbringing and development.

· Their basic concern shall be the best interests of the child.

· Those children of working parents have the right to benefit from  child-care centers and facilities for which they are eligible.

This principle however, does not only apply to children in their family environment comprising their father, mother and siblings; it also includes children who have been deprived of their family environment temporarily or permanently. Therefore, in our country there are proposals concerning family protection and support programs that guarantee as a priority, and from a territorial point of view:

· The right of children to have a family of their own

· The right of children to a family

· The right of children to family emotional bonds

This is why the activities developed by certain NGOs make possible to say that the rights to life and to family life, as well as all of the other rights recognize that family constitutes the best sphere for strengthening children’s full development; for this reason, it makes the State commit itself to providing the necessary conditions for the family to be able to exercise the right and the obligation to protect its children’s development.

Progressive Exercise

This is one of the most innovative of the Convention’s principles, and could be defined as the progressive exercise of the rights, guarantees and fulfillment of the obligations and responsibilities of children, in accordance with their degree of development and maturity, with no prohibitions except for those arising from the law.

The exercise of the rights is progressive since children are going through a particular time of permanent evolution, the exercise of the rights is built and fed by children themselves, from their inner selves, from the family environment, the school and the community, essentially and jointly; therefore, children must reach their full development and their status as individuals with rights, as well as their development in such aspects as physical, intellectual and emotional abilities. It is important to point out that all the rights exercised by them are important as long as they do not interfere with other rights.

The principle of progressive exercise of the rights is based on the recognition of each child’s evolutionary capacity,  on the understanding of their progressive evolution, on the fact that children’s abilities for reflection, expression, independence and thought progressively increase and become more complex.

This principle is related to participation, to the right to express children’s opinions with respect to those matters that are of interest to them, and to the right to have their opinion taken into consideration depending on their age and degree of  maturity.

It has to do with the capacity of children to exercise the rights established by the Convention and by national laws, by themselves.

There are certain rights, such as civil and political rights that are progressively exercised depending on the evolution undergone by children’s abilities. Other rights that may be progressively exercised are the right to freedom of thought, conscience and religion. 
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