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I. Introduction
1. The Doctrine of Integral Protection

The concept of child integral protection spread throughout Latin America during the 1990’s. The Minor’s Code (Código del Menor) adopted by Colombia in 1989, refers to integral care, integral development, integral education and integral rehabilitation, but no mention is made of integral protection. The Statute of the Child and Adolescent (Estatuto da Criança e do Adolescente) adopted by Brazil in 1990 not only recognizes the concept of integral protection, but identifies it as the sole purpose of the law. Article 1 in the Statute reads: 

This law concerns the integral protection of the child and adolescent.

Although the Statute does not contain a definition of this concept, Article 3 reads: 

Without prejudice to the integral protection provided for in this Law, the child and adolescent enjoy all the fundamental rights inherent to the human person and are guaranteed, by law or other means, all opportunities and facilities so as to allow their physical, mental, moral, spiritual and social development, in conditions of freedom and dignity. 

The Statute was adopted in order to make the Brazilian legislation consistent with the Convention on the Rights of the Child, adopted by the United Nations General Assembly on 20 November, 1989, as well as with the new Constitution adopted in 1988. Article 3 echoes one of the most significant contributions of the Convention to international  human rights law, confirming that the child is, at the same time, entitled to special protection and to all other rights provided for by international  human rights law. Recognition that there is no contradiction between these two precepts – the right to the protection “required by his status as a minor”
 and to exercise the basic rights to which every human being is entitled – is the essence of a new paradigm, a new approach to the status of children within society which may be eventually recognized as one of the most remarkable characteristics of our time. In order to enrich this rather dry and legalistic concept, Article 3 refers to another concept derived from the Convention that has profoundly humanistic connotations, the idea of the integral development, that is, development which has physical, mental, moral, spiritual and social dimensions. 

These three concepts found in the Brazilian Statute of the Child and Adolescent are, in my view, three of the pillars of the Doctrine of Integral Protection: the child as a holder of rights, the right to special protection, and the right to living conditions that allow for integral development. (The fourth pillar, as indicated below, is the principle of the family unit and the joint responsibility of the family, the state and the community in the protection of children’s rights).  

The Brazilian Statute had an enormous impact. Bolivia and Ecuador adopted new child codes in 1992; Peru did so in 1993; the Dominican Republic in 1994; Honduras in 1996; Costa Rica, Nicaragua and Venezuela in 1998; Mexico in 2000, and Guatemala and Paraguay in 2003. All such codes were inspired in the concept of integral protection. The Code adopted by Ecuador in 1992, for example, established that “The protection of minors will be integral and ensured throughout the stages of development, including the prenatal period.”
( 

Some of the first child codes showed significant gaps, and some were characterized by a contradictory mixture of provisions inspired in the Convention on the Rights of the Child and repressive rules inherited from older legislation. As the Doctrine of Integral Protection developed, some of the early Codes were replaced by newer ones. The 1992 Minor’s Code of Bolivia was repealed and replaced by the 1999 Code of Children and Adolescents; the 1992 Minor’s Code of Ecuador was replaced by the 2003 Code of Children and Adolescents; the Code for the Protection of Children and Adolescents adopted by the Dominican Republic in 1994 was replaced by the Code on the Protection System and Basic Rights of Children and Adolescents of 2003, and the 1998 Code of Children and Adolescents of Nicaragua was replaced in 2003 by a new one with the same title. 

This wave of reforms was characterized by an intense exchange of views between lawmakers and other actors, in a process supported by UNICEF and encouraged by the Committee on the Rights of the Child, the international body established by the Convention to monitor implementation by the State Parties. In 1993 the Committee commended Bolivia for its adoption of the Minor’s Code of that year, and commented that the Family Code of El Salvador –which was in its drafting stage at that time– was an encouraging experience that would serve to enhance the protection of children’s rights.
 Since then, the Committee has adopted the practice of recommending that States adopt “integrated legislation” on children’s rights. UNICEF, whose office in Brazil had supported the drafting of the Brazilian Statute of the Child, concluded that the experience was a model that would help define its own role vis-à-vis the new children’s rights paradigm.

The intensive process of legislative reforms on this issue led to the transformation of the concept of integral protection into a doctrine. UNICEF recruited experts who promoted the exchange of experience and views throughout the region and who made their own significant contributions to the development of this doctrine. NGOs with regional links helped to make this process more dynamic. Increasingly comprehensive definitions of concepts found in the Convention were adopted. Mechanisms and procedures for the protection of these rights were designed and refined. Following wide-ranging discussion among experts from various disciplines, and between such professionals and child rights activists, some rights that are not found in the Convention itself were eventually included in the legislation of the region, such as the right to pre-school education, access to justice and the right to sexual health services. The concept of integral protection was thus transformed from a concept for the promotion of the Convention into a new doctrine, with content and life of its own.  

The Family Code adopted by El Salvador in 1994 and mentioned favourably by the Committee on the Rights of the Child appears to be an exception. Although several Family Codes have been revised in order to make them consistent with the Convention on the Rights of the Child, the Salvadoran Family Code seems to be the only one adopted in Latin America since 1990 in which the integral protection of the child has a key role. Under the title of Integral Protection, Article 346 establishes: 
Child protection shall be integral throughout the developmental stages of his/her life, including the prenatal period, and shall encompass the physical, biological, psychological, moral, social and legal aspects. 

Affection, emotional security, moral and spiritual education, the care necessary for the development of the child, a suitable environment and recreation are essential aspects of integral protection.( 
Another exceptional feature of the Salvadoran Code consists of an article devoted to the “Basic Rights of Children” which includes no less than 28 paragraphs.
 Article 4 of the Code, which sets forth its guiding principles, applies the concept of integral protection to those families where the mother is the only person in charge, as well as to children. The extension of the concept of integral protection to this type of family with special needs is an interesting example of the evolution of the doctrine of integral protection. 

GUIDING PRINCIPLES

The unity of the family, the equal rights of men and women; the equal rights of children, and the integral protection of children, of other individuals lacking legal capacity, of the elderly, and the mother who is the only person in charge, are the especially inspiring principles of the provisions contained in this Code.( 

El Salvador Family Code, Article 4.
In the Common Law countries of the Caribbean, the process of law reform designed to harmonize domestic law with the CRC is moving at a slower pace. The first law intended to bring the provisions of family law concerning children into conformity with the Convention was the Families and Children Act adopted by Belize in 1998. To date it remains the only law in the Caribbean that incorporates the rights contained in the Convention into domestic legislation. In 2000 Trinidad and Tobago adopted a legislative package inspired by the Convention that introduced comprehensive amendments to the existing family law, but it has not yet entered into force.
 In 2004 Jamaica adopted the Child Care and Protection Act, which is intended to make its legislation more consistent with the Convention. Other Common Law countries have adopted new laws with a more limited scope or have amended some aspects in their legislation.
  However, notwithstanding these efforts, it would be premature to conclude that the doctrine of integral protection has penetrated into the Common Law countries of the Caribbean.  

2. The family as a subject of rights and duties in the Convention on the Rights of the Child 

Some politicians and opinion makers have seen the Convention on the Rights of the Child as an instrument that weakens the family as a social institution. I believe that, to the contrary, it is not an instrument that posits the child as an autonomous being unrelated to the family environment, but rather one that insists on the importance of family for the child. One rarely mentioned aspect of the Convention is its contribution to the development of the basic rights of family vis-à-vis society and the state. A brief digression on this aspect of the Convention may be appropriate, before proceeding to consider the implications of the doctrine of integral protection for family law. 

Prior to the Convention, the regional and international human rights instruments recognized the family as the “natural and fundamental group unit of society … entitled to protection by society and the State.”
 It is interesting to note that this is one of the few rules of international human rights law to recognize a collective entity as a rights holder. Nevertheless, the content of this right – like the right of children to special protection – had been poorly developed. The Universal Declaration of Human Rights recognized only one aspect of this right, and that indirectly: the right of wage earners to an income sufficient to provide dignified living conditions for himself and his or her family “supplemented, if necessary, by other means of social protection.”
 

Earlier human right law also recognized the family as a subject of duties. For example, the American Declaration of the Rights and Duties of Man [sic] recognizes the duty of parents “to aid, support, educate and protect their minor children.”
 The 1959 Declaration of the Rights of the Child acknowledges family’s importance for the child in a well known and eloquent statement that reads: 

The child, for the full and harmonious development of his personality, needs love and understanding. He shall, wherever possible, grow up in the care and under the responsibility of his parents, and, in any case, in an atmosphere of affection and of moral and material security;

International human rights law also has long recognized the importance of the right to privacy for the family. Although the family as such is not identified as a subject of that right, international standards explicitly provide that the individual’s right to privacy includes the right to be protected against arbitrary interference in his or her family.
  

This scenario was transformed by the adoption of the Convention on the Rights of the Child, in which the dynamic relationship between the family, the state and the child is a central theme. The issue of the family and its relationship with the state and the child has three basic aspects: the duties of the state to the child, the duties of the family to children, and the duties of the state to the family. Or, from a rights perspective, the rights of children regarding the way they are treated by their families, their rights vis-à-vis society and public institutions and authorities, and the rights of the family vis-à-vis the state.    

What does the Convention provide with regard to the responsibilities of the family? Articles 18 and 27 in the Convention contain key elements of the doctrine that has come to be known as the doctrine of integral protection. First paragraph in Article 18 reads: 

Parents … have the primary responsibility for the upbringing and development of the child. The best interests of the child will be their basic concern. 

The responsibility of the state is defined in the second paragraph as follows: 

For the purpose of guaranteeing and promoting the rights set forth in the 

present Convention, States Parties shall render appropriate assistance to 

parents … in the performance of their child-rearing responsibilities…  

In this context the concept of child-rearing seems to refer mainly to parents’ obligations regarding the healthy development of their children’s personality, since another article of the Convention reaffirms the same principle in connection with their material needs. Article 27 recognizes “the right of every child to a standard of living adequate for the child's physical, mental, spiritual, moral and social development.” The second paragraph of this article assigns to parents “the primary responsibility to secure, within their abilities and financial capacities, the conditions of living necessary for the child's development” and the third paragraph recognizes the obligation of the state to take “appropriate measures to assist parents and others responsible for the child to implement this right and shall in case of need provide material assistance and support programmes, particularly with regard to nutrition, clothing and housing.” 

These articles clarify not only the responsibilities of the family but also the obligation of each State Party to help and assist the family in complying with its duties concerning to the material and other needs of the child. In effect, the Convention envisages a sort of joint responsibility where the family has the primary obligation for protecting the rights of children and the state is responsible for assisting the family, whenever the family is unable to ensure with its own resources that children enjoy all their basic rights. 

One further provision in the Convention of special importance for the dynamic relationship between the child, the family and the state is Article 5, which sets forth the following principle:  

States Parties shall respect the responsibilities, rights and duties of parents or, where applicable, the members of the extended family or community as provided for by local custom, legal guardians or other persons legally responsible for the child, to provide, in a manner consistent with the evolving capacities of the child, appropriate direction and guidance in the exercise by the child of the rights recognized in the present Convention. 

Parents, and the family in general, thus have a two-fold responsibility to their children: to provide them with direction and guidance, and to allow them to exercise their rights. Both authoritarianism and permissiveness are incompatible with this principle. The family can neither deny the child the enjoyment and exercise of his/her legitimate rights, nor promote the false notion that rights do not have limits or do not entail responsibilities. The goal is to find the right balance between these two extremes, taking into account the age and maturity of the child. 

What is the role of the state with regard to this dynamic relationship between the child and the family? As far as the parents comply reasonably well with the above mentioned obligations, the responsibility of the state –as indicated by Article 5– is to respect the natural dynamic between the family and the child. When parents lack the necessary understanding or ability to fulfil this right and responsibility, the obligation of state is that provided for in Article 18, that is, to assist them as needed in order to accomplish this task successfully. Such assistance may include educational and social programs as well as other effective prevention and protection measures to provide “necessary support for the child and for those who have the care of the child…”.

Obviously, there are extreme situations where, for one reason or the other, parents are unable to ensure their children “adequate conditions for their physical, mental, spiritual, moral and social development.” These extreme circumstances are provided for in Articles 9 and 19 in the Convention. Article 19 recognizes right of children to be protected “from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s)…” Article 9 in turn regulates the child’s separation from his/her family for protection purposes, and reads: 

States Parties shall ensure that a child shall not be separated from his or her parents against their will, except when competent authorities subject to judicial review determine, in accordance with applicable law and procedures, that such separation is necessary for the best interests of the child. Such determination may be necessary in a particular case such as one involving abuse or neglect of the child by the parents, or one where the parents are living separately and a decision must be made as to the child's place of residence. 

The concept of joint responsibility has been received and developed with enthusiasm by the authors of the new codes and the advocates of the Doctrine of Integral Protection. The concept of integral protection rejects the antiquated notion of protection whereby the most common form of protection was the separation of the child from his/her family environment, seeing the parents as a threat to the child’s well being.* The Doctrine of Integral Protection rejects the concept of a protection system in which safeguards were considered to be unnecessary and even inappropriate, because all actions taken were deemed to be for the benefit of the child. It reject the antiquated system which, far from helping children to recover their self-esteem and develop a positive vision of their future, deprived them from their freedom and violated their dignity, thus preparing them for a life of marginalization and violence. The joint responsibility concept, instead of blaming families that cannot offer their children dignified living conditions, acknowledges their right to social programs and policies that will enable them to fulfill their obligations to their children. 

RESPONSIBILITY OF THE FAMILY, THE SOCIETY AND THE STATE 

The family has the primary responsibility for the protection of the child as it consists of the natural and ideal setting that favors the normal development of his/her personality; the society and the state will alternatively assume such responsibility whenever the family is unable to ensure the child an adequate protection. In order to ensure the rights of the child that are [hereby] provided for, the state should provide the parents adequate assistance in the performance of their obligations. 

Family Code of El Salvador, Article 347.(
II. The Convention on the Rights of the Child and Family Law 

What are the implications of the Doctrine of Integral Protection for family law? The Doctrine of Integral Protection was born as a synthesis of the rights and principles contained in the Convention on the Rights of the Child. Although it is a dynamic synthesis that now has content that exceeds the minimum requirements of the Convention, this second part of this paper will focus on those elements of the Doctrine of Integral Protection that are found in the Convention. Eleven rights and principles that are closely related to family law will be analysed briefly, together with some examples of legislative provisions that are inconsistent with them and of new legislation inspired by the Convention and the Doctrine of Integral Protection.  

1. The responsibilities of parents 

The Convention recognizes expressly certain responsibilities of parents towards their children, one of the principal ones being, as mentioned above, the provision of living conditions adecuate for healthy physical, mental, spiritual, moral and social development. This includes adequate housing, nutrition, drinkable water, clothing, hygiene and a safe and healthy environment. Children also are entitled to health and medical care, and it is obvious that parents also have implicit responsibilities in that regard, particularly in connection with prenatal care and infant immunization. Likewise, parents have a duty to cooperate in the early identification of physical and mental disabilities and the early insertion of children under such circumstances in the adequate care and education programs. 

Children are entitled to education, and the joint responsibility of the state and the parents is also evident in this area. Almost as important as education is the right “to rest and leisure, to engage in play and recreational activities.”
 The stimulation of children during the early months and years of life is vital for the development of their intellectual and emotional capabilities and, later on, for their social development. The primary responsibility of the family to ensure the effective emjoyment of these rights, too, is self-evident. 

Article 19 in the Convention provides for children’s right to be free from “all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation” in their homes. The Committee on the Rights of the Child considers that this right includes the obligation to eliminate corporal punishment as a disciplinary measure, within the family as well as in the school and child care facilities.
 Article 12 recognizes the right of children to freely express their views in all matters affecting them, as well as the right to have such views given due weight. Article 5 provides for the “responsibilities, rights and duties” of parents to provide the child “direction and guidance” in the exercise of his/her rights. As far as the civil rights of children are concerned, parents have a duty to register the child’s birth in order to preserve his/her right to an identity and legal personality. Finally, no listing of parents’ responsibilities to their children can fail to include a principle that plays a central role in the Convention, the primacy of the best interests of the child. Article 18.1 in the CRC highlights the relevance that such principle has within the family by stating that “the primary responsibility” of parents in child-rearing will be the “best interests” of the child. 

These are only some of the basic responsibilities that are incumbent upon parents, according to the Convention. Family codes usually include an article on the obligations of parents that contains a short list of the duties of parents, much shorter than a list corresponding to all the rights and responsibilities mentioned above. In contrast, many of the new child and adolescent codes contain a far more complete and modern list of parental responsibilities, inspired the relevant provisions of the Convention. 

The Children (Amendment) Act adopted by Trinidad and Tobago in 2000 contains a list of parental obligations and children’s rights. The duties included therein are: 

• to register the child’s birth; 

• to ensure living standards suitable for the physical, mental, spiritual, and moral development of the child; 

• to ensure child’s school attendance;  

• to provide the child direction and guidance “without the use of any cruel, inhuman or humiliating punishment”; 

• to ensure the child the time required for rest, recreational activities, creative expression and play; 

• to not interfere arbitrarily with the child’s privacy; 

• to protect the child from any unlawful physical violence and all  forms of physical or emotional abuse, neglect, maltreatment or exploitation, including sexual abuse;

• to ensure the adequate care of the child in the absence of parents, and 

• to ensure that the child under 12 is not engaged in labour.
 

The text makes it clear that this is not a comprehensive list, and that all these obligations are binding for any person in loco parentis. 
2. Equal rights and responsibilities of both parents 

The Convention recognizes the principle that both parents have “common responsibilities” for the upbringing of their children. This provision reflects the broader principle of the equality of men and women in general, and in particular with regard to marriage and parenting. So fundamental is this principle that it is recognized not only by international human rights instruments, but also by the very Charters of the United Nations and the Organization of American States.
 The Inter-American Convention sets forth this principle by in these words: 

The States Parties shall take appropriate steps to ensure the equality of rights and the adequate balancing of responsibilities of the spouses as to marriage, during marriage, and in the event of its dissolution...

The Convention on the Elimination of All Forms of Discrimination Against Women confirms that this principle applies regardless of the marital status of the parents, recognizing state responsibility to adopt adequate measures to “eliminate discrimination against women in all matters relating to marriage and family relations and in particular [to] ensure, on a basis of equality of men and women: 

The same rights and responsibilities as parents, irrespective of their marital status, in matters relating to their children; in all cases the interests of the children shall be paramount …”

Discrimination against women with regard to their rights on dissolution of a relationship affects not only their own dignity, but also has significant consequences for their children. Children living in homes where the father is absent represent a high percentage of the population living in poverty. Although the reasons for the vulnerability of such families to poverty are varied, one of them is legislation that does not provide adequate protection of the economic interests of women in case of dissolution of marriage and, especially, of de facto unions. 

The principle of equal rights and responsibilities of spouses or a child’s parents has been widely adopted by the constitutions and legislation of the countries in the region. For example, the Colombian Constitution passed in 1991 includes an extensive article on the family. One paragraph reads: “Family relations are based on the equal rights and responsibilities of spouses and the reciprocal respect of all its members.”
( The Family Code of El Salvador sets forth the equality of both spouses as a guiding principle and states that “Housework and care of children will be the responsibility of both spouses” and that “Parental authority will be jointly exercised by both parents…”
( Nevertheless, the law often contains provisions that are inconsistent with this general principle and discriminate against women. For example, in 1999 the Committee on the Elimination of Discrimination Against Women commended Chile for its amendments to the Constitution and the Civil Code recognizing the principle of equality of both spouses, but also stated its concern about “the failure to protect women under family law, which restricts, inter alia, women’s ability to administer their own or joint property… [and also] the absence of any provision for dissolution of marriage.” The Committee concluded by stating that these aspects “are seriously discriminatory of women both in their family relations and in the full exercise of their economic and social rights”.

It is important to recognize that there are also provisions of family law that discriminate against fathers, especially the fathers of children born out or wedlock. In the Common Law countries of the Caribbean, the right of such fathers to participate in raising their children is very limited. There is a significant movement to promote family law reform, and women who are leading it advocate recognition of the rights of natural fathers because denying them the right to contact with their children helps perpetuate a culture of paternal irresponsibility.
 

In 2000 Trinidad and Tobago repealed a legal provision that entitled single women to adopt but did not allow single men for doing so, as it was considered to be discriminatory.

3. The right to an identity and family relations

The Convention on the Rights of the Child is the first international instrument to recognize the concept of a right to identity as such. This innovation is due in large part to the participation in the drafting of the Convention of Argentinian NGOs that were deeply concerned about the fate of hundreds of child victims of repression who were deprived of such right during the so called “dirty war”. This concept, as provided for in Article 8 the Convention, includes the right to a name, a nationality and “family relations.” Article 7 establishes the right of the child “to know and be cared for by his or her parents” as far as possible. 

There are still many countries where the law creates obstacles to the recognition of paternity. Single mothers are not allowed to register the name of the putative father in the birth certificate, statutes of limitations limit the time when paternity proceedings may be brought, and the costs of such proceedings discourages poor mothers from pursuing this remedy. The purpose of obstacles such as these is clearly to protect interests other than those of the child’s, who is deprived of the right to know the identity of his/her natural father. Even if the purposes served by such requirements are legitimate ones, they are examples of laws that do not respect the principle that the best interest of the child should be paramount. 

Some countries in the region have revised their legislation on this issue in order to improve the protection of the right to an identity of children born out of wedlock. In 1998 Belize adopted the Families and Children Act which includes a chapter on family relations. This law recognizes the standing of the child to begin paternity proceedings as well as his/her right to consent to provide a blood sample for purposes of such proceedings.
 The new Family Code of El Salvador recognizes children’s rights to “know who their parents are, to be recognized by them and to carry their names”.
 There right “to investigate who their parents are” is not subject to any statute of limitations, the unrecognized child has standing to undertake paternity proceedings and the all relevant evidence is admissible.
 Other codes such as the Chilean Civil Code also have been amended in order to broaden the right to investigate paternity. In 2000 Costa Rica adopted the Law on Responsible Paternity which provides that the mother has a duty to state the identity of her child’s father at the time of birth registry.
 If the putative father contests paternity, he must submit to a DNA test. This system, which inverts the burden of proof common in older legislation, is certainly the best way to protect a child’s right to know the identity of his/her father. 

4. The equality of children

The Convention on the Rights of the Child prohibits all forms of discrimination, particularly on the grounds of the child's or his or her parent's race, color, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status. Family law traditionally contained provisions discriminating against children born out of wedlock. Several countries have adopted provisions designed to eliminate such discrimination. The Civil Code of Chile, for example, was revised in 1991 in order to delete provisions discriminating against “illegitimate” children. At present, however, legal provisions prohibiting discrimination on the grounds of birth often do not suceed in eliminating such discrimination entirely, due mainly to the impact of laws that that create obstacles to the recognition of paternity.
 Some laws also discriminate adopted children. The Constitution adopted by Colombia in 1991 sets forth the equality of all children, including the adopted ones.
 The new Family Code of El Salvador provides that “All children, whatever may be the nature of their family relationship, have equal family rights and responsibilities.”
( 

Several child laws passed after 1990 include comprehensive provisions on discrimination. For example, the Salvadoran Code contains one chapter on the basic rights of children which prohibits any discrimination on the grounds of the child’s sex, race, language, religious belief, nationality or disability.
 It is interesting to note that some laws that prohibit discrimination against children and adolescents fail to mention discrimination on the grounds of opinion. One example is the Children Act adopted by Trinidad and Tobago in 2000, which prohibited discrimination against children on the grounds of their parents’ opinions, but not on the grounds of the child’s own opinions.
 

The codes inspired by the Doctrine of Integral Protection usually include a provision that explicitly prohibits almost all forms of discrimination that are prohibited by the Convention. Some of them even contain more compreheisive provisions than Article 2 of the Convention. For example, the Codes of Children and Adolescents of Peru of 1993 and Ecuador of 2002 prohibit discrimination on the grounds of nationality, and the Ecuadorian Code prohibits discrimination on the grounds of sexual orientation.

5. Child maintenance

Article 27 of the Convention on the Rights of the Child refers to the right of every child to an adequate standard of living. This article contains a paragraph on maintenance or child support that provides: 

States Parties shall take all appropriate measures to secure the recovery of maintenance for the child from the parents or other persons having financial responsibility for the child, both within the State Party and from abroad. 

The right to maintenance is doubtless one of the rights most widely recognized by law and least respected in practice. In some Caribbean countries the law provides for two jurisdictions for hearing maintenance claims. Regular civil courts are competent in those cases where the maintenance right is based on marriage - and in at least one country on stable unions that comply with the relevant legal requirements - while other cases are heard by “inferior” courts equivalent to a justice of the peace. In practice the latter is a forum that provides justice for the poor and marginalized – mainly poor and marginal women– characterized by less effective procedures and a humiliating environment for the parties involved.
 Such differential treatment by the system of justice of claims for the protection of the basic right to maintenance may be considered as a form of discrimination against children born out of wedlock, or those born from unstable or adulterous relations. There is at present throughout the Caribbean a movement in favour of the creation of family courts, in order to ensure the right of access to specialized, dignified and effective courts without any form of discrimination.
 Family courts supported by teams of social workers were established in St. Vincent in 1992 and St. Lucia in 1995. Although these courts do not yet have sufficient resources for the effective handling of the large number of cases filed, this is clearly an important step forward.
  

Measures have also been taken in Latin America in order to improve the effectiveness of the systems for the protection of this right. For example, the city of Buenos Aires adopted in 1999 a law providing for the record of persons with maintenance payment in arrears. Several Argentinian provinces subsequently adopted this system, too.
 

The growth of international migration undercores the need for widespread adherence to international agreements to facilitate the execution of maintenance decisions in countries that host large numbers of emigrants. Article 27.4 of the Convention on the Rights of the Child includes a provision specifically on this issue, which urges State Parties to promote the drafting of and adherence to such agreements. The Inter-American Convention on Support Obligations –adopted on the same year that the Convention on the Rights of the Child– was adopted precisely for that purpose and has eleven State Parties at present.
 

6. The right to an identity and children’s separation from their relatives 

As previously mentioned, the right to an identity includes the child’s right to “preserve … family relations.”
 Likewise, both parents –as well as, eventually, other family members– have the right and responsibility to participate in the raising of their children.
 This set of rights and responsibilities correlates to the institution known in family law as custody or parental authority. In international human rights law the broader concept of family unity is frequently used to refer to the preservation of all types of links between spouses, parents and children, brothers and sisters and other relatives.   

The Convention includes a number of provisions on this issue. While some of them – such as those concerning persons who are detained, imprisoned, disappeared, exiled or displaced
 - fall outside our present area of concern, others are closely related to family law. The general rule is established in Article 9.3 of the Convention which states that the child “who is separated from one or both parents” has the right to “maintain personal relations and direct contact with both parents on a regular basis, except if it is contrary to the child's best interests.” 

The first paragraph in this article concerns children who do not live with their parents or live with only one of them, that is, the separation of the child from family home against the will of either or both parents. In reality the wording of this provision is rather confusing, as it applies to two quite different situations. The first sentence establishes that the child “shall not be separated from his or her parents against their will, except when competent authorities subject to judicial review determine, in accordance with applicable law and procedures, that such separation is necessary for the best interests of the child”, while the second adds that “Such determination may be necessary in a particular case such as one involving abuse or neglect of the child by the parents, or one where the parents are living separately and a decision must be made as to the child's place of residence.” In terms of family law the first situation corresponds to the termination or suspension of parental authority, while the second refers to custody. Our concern here is with the relationship of children with their parents in case of their separation from both or one of them for other reasons, especially divorce, separation or abandonment; the removal of children from their homes for the purpose of their protection is addressed below.

The first rule is clear enough: every child has the right “to maintain personal relations and direct contact with both parents on a regular basis, except if it is contrary to the child's best interests.” This is a broad and unambiguous rule, that is not conditioned by recognition of paternity or the specific nature of legal relations between father and child, or between the child and other persons. This right is limited only by the best interests of the child; it may be regulated so as to address the legitimate interests of others, such as guardians, but cannot be denied on the grounds of the interests of any other person or institution.  

At first sight, the principle that children should not be separated from their parents unless competent authorities determine that such separation “is necessary for the best interests of the child” seems to apply exclusively to the imposition of protection measures. In the event of the separation of parents, the separation of children from one of them would seem to be the inevitable outcome of their decision to not maintain a common home. Although the best interests of the child are relevant in order to determine who should have custody, the concept of the ‘necessity’ of separation does not seem to be relevant. Nevertheless, by giving a broader interpretation to the concept of separation, it is possible to make sense of this provision. If separation is understood as the suspension of the right to participate in the raising of a child, then this rule may be interpreted to mean that the participation of both parents in the raising of their children should be the norm, even in case of divorce or separation, unless the best interests of children require a different arrangement. According to this interpretation, the father or mother who does not live with the children will not only be entitled to maintain contact with them, but will also have the right and responsibility to contribute to and participate in fulfilling the whole range of obligations parents have towards their children. The notion that divorce or separation of parents should not usually imply the termination or suspension of their individual responsibilities to their children seems consistent with the values and purposes that inspire the Convention on the Rights of the Child. 

In family law the rights and responsibilities of parents who do not live with their children are still conceived of mainly in terms of the obligation to support and the right to access. Concepts such as shared custody do appear to be widely accepted yet. The Code of El Salvador illustrates a certain degree of acceptance of this new approach in a privision that establishes: 

Whenever the parents are not living together, or are separated or divorced, any of them will be responsible for the personal care of their children. 

When no agreement is reached by the parents, or such agreement is detrimental to the best interests of the child, the judge will entrust his/her personal care to the father or mother who is best suited to ensure his/her well being, taking into account his/her age and the moral, emotional, family, environmental and economic circumstances in each case.
(
However, the next article adds:  

Even when not living with their child, both parents will maintain with him/her relations of affection and personal contact favoring the normal development of his/her personality. Whenever necessary, the judge will establish time, mode and place requirements as the case may be. 

Whoever is responsible for the child’s personal care will not impede such relations and contact, unless the judge considers that they are detrimental for the best interests of the child.( 
The Salvadoran Code also recognizes the important idea that family unity is not restricted to nuclear family, stating: “Grandparents, relatives and other persons with a legitimate interest will also be entitled to be in contact with the child, unless considered to be detrimental for the child’s physical and mental health.”
(
The Convention also recognizes the right of children who are separated from one or both parents to maintain personal relations and regular direct contact with them, unless such contact is considered detrimental to the best interests of the child.  

7. The minimum age for marriage 

Curiously, the Convention on the Rights of the Child does not establish a minimum age for marriage. It does not even reaffirm the principle that marriage should be based upon the free will of future spouses, who should have an adequate age for such purpose, a principle recognized in numerous international instruments including the Inter-AmericanConvention, the International Covenant on Civil and Political Rights, and the Convention on the Elimination of All Forms of Discrimination against Women.
 It is interesting to note that the African Charter on the Rights and Well Being of Children of 1990 explicitly establishes the age of 18 years as the minimum age for marriage.
 

The doctrine fills up this gap. The Committee on the Rights of the Child has stated: “The Committee strongly recommends that States parties review and, where necessary, reform their legislation and practice to increase the minimum age for marriage with and without parental consent to 18 years, for both girls and boys.”
 This reaffirms a recommendation adopted by the Committee on the Elimination of Discrimination against Women almost a decade earlier according to which: 

“…the Committee considers that the minimum age for marriage should be 18 years for both man and woman. When men and women marry, they assume important responsibilities. Consequently, marriage should not be permitted before they have attained full maturity and capacity to act.”

Nevertheless, the law of several countries in the region still permits the marriage of persons less than 18 years old. The Argentine Civil Code establishes the marriageable age in 16 years for women and 18 for men. The Code of Guatemala provided for marriage at 14 years of age for adolescent girls and 16 years for adolescent boys, subject to their parents’ consent.
 In several countries the law allows for the marriage of persons as young as 14 years of age in cases of pregnancy or existing children. Even the new family codes of El Salvador and Panama include such provisions. The Committee on the Rights of the Child considers that pregnancy or paternity or maternity are not sufficient grounds to allow for the marriage of adolescents and has requested those countries to delete this exception to the minimum age for marriage.
 The Committee on the Elimination of Discrimination against Women also has urged countries in the region to delete provisions of their codes that allow women under the age of 18 to marry, and considers such provisions discriminatory.
  

8. Child protection against abuse, neglect and exploitation within the family 

Article 19 of the Convention recognizes the right of every child to be protected against abuse, maltreatment and exploitation by his/her parents or other persons in loco parentis.  Paragraph 1 of that Article provides: 

States Parties shall take all appropriate legislative, administrative, social and educational measures to protect the child from all forms of physical or mental   violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care of the child. 

This right can be seen as a corrolary of the right to every child to grow up under living standards that are “adequate for the child's physical, mental, spiritual, moral and social development” or, to quote the 1959 Declaration on the Rights of the Child, “in an environment of affection and moral and material safety.”

Paragraph 2 of Article 19 includes a list of the measures that states should take for the effective protection against such abuse, including social prevention and assistance programs addressed to parents; measures to detect, report and investigate cases; programs for the treatment of offenders, and “as appropriate, for judicial involvement.” This is supplemented by Article 39, which recognizes the right of victims to physical and psychological recovery and social integration. In other words, the Convention emphasizes the need of a holistic or integral approach to this issue. 

The prevention of mistreatment and rehabilitation of victim depend primarily upon programmatic measures, while the repression of the most severe abuse is governed by criminal law. Family law plays a key role in between these two approaches, particularly with regard to the determination of the type of measures that may be imposed to avoid recidivism once maltreatment is detected and to determine when removal of the victim from his/her home is needed in order to ensure protection against abuse. The main rule, as mentioned above, is that set forth in Article 9.1 in the Convention, which states that the child should not be removed from his/her home unless such measure is “necessary” for the protection of “the best interests” of the child. The decision to remove a child from home must be taken according to legally established criteria and procedures, all concerned parties have the right to be heard and, if the initial decision is adopted by an administrative authority, it must be subject to judicial review. 

These provisions are supplemented by Article 20.1 which recognizes the right of “a child temporarily or permanently deprived of his or her family environment, or in whose own best interests cannot be allowed to remain in that environment, … to special protection and assistance provided by the State.” Foster placement is one way of realizing this right; institutionalization should be used only as a last resource.
 Adoption is another alternative (see below).

These rules and principles may be summarized as follows: 

· Children who are victims of abuse or maltreatment (and eventually other children residing in the same home) should not be removed from their home unless other measures are considered insufficient to solve the underlying problems and avoid further mistreatment. 

· The removal of children from home for the purpose of their protection should be temporary, unless is considered that it will not be possible to resolve the causes of mistreatment in the short or medium term. 

· Children should never be declared abandoned on the grounds of poverty; whenever parents lack the necessary resources for providing adequate care to their children, they are entitled to receive the support required for the fulfillment of that responsibility. 

Progress has been made in the incorporation of these principles and rules into family law. For example, the Costa Rican Family Code was amended in 1995 in order to add a provision that explicitly provides that the poverty of a family is not in itself a reason to declare abandonment.
 The Family Code of El Salvador establishes that, in case of a family crisis, the judge involved should temporarily entrust the care of children at risk to a grandparent or another relative whenever possible, and only as a last resource to a child-care institution.

Experience shows that with some frequency the perpetrator of abuse within the family is not the victim’s father or mother, but another relative or a person cohabiting with or having some relationship with the victim’s father or mother. Some new laws, particularly those against domestic violence, provide for orders obliging the abuser, and not the victim, to leave the family home. 

Nevertheless, much remains to be done. Older legislation still in force in some countries often simply lists a number of circumstances that warrant the initiation of care and protection proceedings, and gives the competent authorities nearly unlimited discretion to determine what specific measures to impose for the protection of the victim. The legislation of many countries still does not expressly recognize the necessity or last resort criterion for separating a child from his/her family. 

9. Adoption 

Adoption is one of the options expressly mentioned by the Convention as a means of providing children without a family or deprived of their family environment to “protection and special assistance” to which they are entitled. Adoption holds a special place within the range of options, as the ideal solution for children permanently deprived of the care their natural families. Foster homes, in contrast, are the ideal solution for children temporarily deprived of such care, while institutionalization is expressly recognized as the last resort. 

The risks inherent in adoption, however, are notorious. Although the feasibility of the institution requires the existence of a population desirous of establishing a family relationship with children who have been abandoned or have no family, the satisfaction of this demand cannot become the main purpose of adoption. If it does, adoption ceases to be a means for realizing the right of every child to a family and becomes a business aimed at finding children for adults who are eager to establish a family. This inevitably leads to abuses that erode the integrity of existing families, particularly the most needy. Consequently, the Convention makes it clear that the “primary consideration” guiding the adoption system should be the best interests of the child, and surrounds this institution with a series of safeguards and guarantees, in particular: 

· Every adoption must be authorized by the competent authorities according to the substantive and procedural provisions established by law. 

· Adoption will only be possible when those authorities determine that parents or other persons concerned have given their informed consent for adoption, or when they determine that consent is not required for such reasons as abandonment.  


The Convention establishes additional requirements for international adoption, that is, the adoption of a child by persons from a country other than the child’s own country. There appear to be two reasons for these requirements: respect for the ethnic, religious, cultural and linguistic background of the child, and the difficulties inherent in monitoring inter-country adoption. Consequently the last resort standard is applied, so that intercountry adoption should  be permitted  only “if the child cannot be placed in a foster or an adoptive family or cannot in any suitable manner be cared for in the child's country of origin.”
 Two additional requirements are also established: strict control of fees for adoption-related services and the requirement that the country of the potential adoptive parents offer the child rights and guarantees equivalent to those of the child’s country of origin. 

Upon ratification of the Convention many Latin American countries gave priority to the harmonization of their laws with the provisions in the Convention on adoption. Chile and Paraguay adopted adoption laws in 1999 and 1997, respectively. Costa Rica introduced extensive amendments in Chapter VI of its Family Code in 1995 and Panama revised some related provisions in its Family Code in 2001. In Argentina, an adoption law passed in 1997 represents one of the few developments that have taken place up to date in making family law consistent with the Convention.  

The Committee on the Rights of the Child considers that The Hague Convention on International Adoption is a suitable form of complying with the CRC requirements on this issue. This Convention was adopted in 1993 and has been ratified by 14 Latin American countries.

10. The right of children to be heard

The Committee on the Rights of the Child considers the right of children to be heard and to have their views taken into account to be a fundamental principle. The main source of this right or principle is Article 12 of the Convention, which has two paragraphs. The general rule contained in the first paragraph recognizes the right of children “to express [their] views freely in all matters affecting the child…” The views of the child should be given “due weight” according to his/her age and maturity. The child enjoys such right since the moment he or she “is capable of forming his or her own views…”.  Paragraph 2 of this article confirms that this principle applies to legal or administrative proceedings, and that the child must be provided “the opportunity to be heard … either directly, or through a representative or an appropriate body.” Several other articles also refer to the right to be heard. Article 9.2, for example, provides that, in proceedings concerning custody or to the suspension or loss of paternal authority, “all interested parties shall be given an opportunity to participate in the proceedings and make their views known.” The child concerned is obviously included in this category of ‘interested parties’.  

The new Family Code of El Salvador recognizes children’s right to be heard as from the 12 years of age in some proceedings.
 The establishment of any age limit for recognizing children’s right to be heard is not consistent with Article 12 of the Convention, much less such an advanced age. Children obviously are able to form views long before reaching adolescence. The wise principle that the authorities hearing a child’s view should determine what weight this view deserves, taking into account to the age and maturity of the individual child, makes it wholly unnecessary to establish fixed age limits for this purpose. 

Most child codes recognize this right in general terms.
 The 1998 Nicaraguan Code establishes that “Non compliance with this right shall cause the total nullity of all related proceedings…”
( The Venezuelan Code regulates it in detail. Article 80.1 provides:

The personal and direct exercise of this right is guaranteed to all children and adolescents, especially in any administrative or judicial proceeding leading to a decision that affects their rights, safeguards and interests, without any limitation other than those resulting from their best interests.( 

Other paragraphs of this article recognize the right of children with special needs to receive the support of persons of their choice to help them to express their views, as well as the right of children to not express their views, if they so desire.
  

The codes that do not recognize this right in general terms, recognize it for the purpose of specific proceedings. The Brazilian Statute, for example, provides for children’s right to be heard in hearings related to custody, guardianship and adoption.
 The Statute does not establish a minimal age for such purpose, although in the case of adoption the child’s consent is required as from 12 years of age.
 

11. Paramouncy of the best interests of the child

The principle of the paramouncy of the best interests of the child is perhaps the most important of all those recognized by the Convention. The Convention contains multiple references to this principle. The most general one is that found in the first paragraph of Article 3, which provides: 

In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.

The significance of this principle for the family is confirmed in the first paragraph of Article 18, which declares: 

Parents or, as the case may be, legal guardians, have the primary responsibility for the upbringing and development of the child. The best interests of the child will be their basic concern. 

Other provisions also underline the relevance of this principle for matters related to family law. Article 9, as indicated above, provides that no child may be separated from his/her family unless such measure is considered to be necessary to the protection of the best interests of the child. Likewise, it provides that the best interests of the child are the criterion for determining when the child’s right to maintain contact with his/her parents should be suspended.
 Article 21 provides that the best interests of the child should be “the primary consideration” in all aspects concerning adoption.
 

The Family Code of El Salvador is one example of new legislation that recognizes the importance of this principle in terms that are quite consistent with the way it is described by  the Convention. Article 350 in the Code establishes: 

THE BEST INTERESTS OF THE CHILD

The best interests of the child shall guide the interpretation and application of this law. 

The best interests of the child are understood to mean all that favours his/her physical, psychological, moral and social development to achieve the full and harmonious development of his/her personality. 

On the basis of such interests, the child will receive priority in protection and assistance in all circumstances.* 

The children’s codes also recognize this principle, and its key role within the framework of laws and policies concerning children and adolescents. Some recognize it in stronger terms than the Convention itself, providing that it should be the primary consideration. For example, the Colombian Child Code, adopted a few days after the Convention itself, establishes: 

Individuals and public and private entities that carry out programs or have responsibilities for matters concerning children, shall consider the best interests of the child as the primary consideration, above all else.
(
Some experts consider this principle to be dangerous, due to its vagueness and its potential as a source of discretion that could be abused by authorities in order to restrict or deny the rights of children. In reality, most codes contain definitions of the best interests of the child. The Code adopted by Nicaragua in 1998 establishes: 

The best interests of children are understood to be all that favours their full physical, psychological, moral, cultural and social development, to the msximum extent possible, in accordance with the evolution of their capacities.
(
The Child Care and Protection Law adopted by Jamaica in 2004 lists a number of considerations that should be taken into account whenever authorities are called upon to make a decision on the grounds of the best interests of the child, including: 

• the safety of the child

• the child’s physical and emotional needs and level of development

• the quality of the relationship the child has with a parent or other person and the effect of maintaining that relationship 

• the importance of continuity in child upbringing 

• the child’s religious and spiritual views

• whether the child is of sufficient age and maturity so as to be capable of forming his or her own views and, if so, those views are to be given due weight in accordance with the age and maturity of the child

• the effect on the child of a delay in making a decision.

The functions the Codes attribute to this principle are often defined so as to reduce the possibility of abusive application. The Code of Children and Adolescents of Ecuador, for example, provides: 

The best interests of the child are a principle for the interpretation of this Law. Nobody may invoke it in opposition to an express provision of the law, nor without hearing the views of the child involved who is able to express such views.
( 

The Ecuadorian Code also provides that this principle takes precedence over the principle of ethnic and cultural diversity. 

Recommendations

The following recommendations confirm those that are implicit in the second part of this paper:

Recomendation 1: Ensure that legislation on the family includes a list of the duties of parents that reflects the rights of children as recognized in the Convention on the Rights of the Child.

Recommendation 2: Ensure that the legislation is fully compatible with the principle of equal right and duties of parents.

Recommendation 3: Recognize the right of every child to be informed, at the appropriate time, of the identity of his or her father, establish efficient procedures for guaranteeing that right.

Recommendation 4: Ensure that the legislation contains a prohibition on discrimination as broad and comprehensive as that contained in the Convention.

Recommendation 5: Take all possible steps to improve the efficiency of procedures for ensuring payment of child support, including the adoption or ratification of international agreements. 

Recommendation 6: Review existing legislation with a view to eliminating any provision that interferes with the right of both parents, when not cohabiting, to maintain contact with and participate in the raising of their children.

Recommendation 7: Eliminate legislation that autorizes the marriage of persons under the age of 18 and recognize their right to reproductive health services.

Recommendation 8: Ensure that the approach to child abuse and neglect places due emphasis on prevention and, as far as possible, the repair of the family. 

Recommendation 9: Ensure that legislation on adoption is fully compatible with the best interests of the child and in particular that:

· there are adequate guarantees that the decision of parents to give a child for adoption  is voluntary

· that international adoption is not authorized except as a last resort.

Recommendation 10: Ensure that the legislation recognizes the right of the child to be heard and to have his or her views duly taken into account

Recommendation 11: Ensure that the legislation recognizes the principle of the prevalence of the best interests of the child and defines this concept.
III. Concluding remarks

Next month –20 November- is the 15th anniversary of the adoption of the Convention on the Rights of the Child by the General Assembly of the United Nations. UNICEF is currently preparing a series of studies on the impact of the Convention on the legislation of State Parties in the various regions throughout the world. In this region, national information offices have been requested to provide  information not only on the legislation adopted, but also on the process of law reform and the actual impact of new legislation inspired by the Convention and the Doctrine of Integral Protection. The outcome of this survey, which is not yet published, includes some interesting observations. Naturally, the difficulties that affect the process of law reform, new laws adopted and the experience of implementating new legislation differ from one country to another. Without intending to compare the experience of the various countries, it may be interesting to highlight some features of this process at regional level, particularly those that may have an impact on future stages of law reform in the region.  

1. Obstacles to family law revision 

Two Latin American countries, El Salvador and Panama, adopted Family Codes during this period. Other countries revised their Family or Civil Codes in order to make them consistent with the Doctrine of Integral Protection. Half the countries adopted Child Codes.
 Several of the first Children’s Codes adopted in the 90’s were later replaced by new ones – this occurred in Bolivia, Ecuador, Nicaragua and the Dominican Republic.
 Some countries that did not adopt new codes have made extensive amendments to the existing legislation. Chile, for example, has amended its Constitution, Labor Code, Criminal Code, Criminal Proceedings Code, Criminal Procedural Code and Child Law, in addition to its Civil Code. At this point, only a few Latin America countries have neither adopted a code inspired by the Doctrine of Integral Protection nor made comprehensive amendments to existing legislation concerning children and adolescents. Of the Common Law Caribbean countries, Belize adopted a Family and Child Law in 1998 and Jamaica passed a Law on Child Care and Protection in 2004.
 Trinidad and Tobago adopted a series of child-related legal provisions in 2000, but this legislation has not yet entred into force.
 

Despite this impressive body of new legislation, the countries in the region report that the reform process is not over.
 An analysis of the obstacles that have hindered this process therefore remains relevant. Ideological differences or basic discrepancies on such key policies issues as decentralization have been an important obstacle in several countries. One source mentions “opposing legal concepts and trends [and] the conflicting positions on key issues [such as] child labor, adoption, juvenile criminal responsibility…” Another points to “the strong debate on the relative importance of general and special protection policies, on one hand, and on national or local responsibility for the design and execution of policies, on the other…”. In most countries ideological differences have been overcome due to intensive and prolonged debates with a broad academic and social participation, which over the years has produced in a broad consensus on child rights. Some countries have not yet reached this point, however. 

It may be useful to distinguish between differing opinions on the most aappropriate methods for achieving the effective protection of children’s rights, and the skepticism regarding the very concepts and values that underlie the Convention and the Doctrine of Integral Protection. The latter position – which some observers refer to as “adultist” or “adult-centered” – also has been an obstacle to legislative reform. Some commentators consider that “the strong presence of the tutelary doctrine all over the political spectrum, the media and a large part of the society” has been one of the major reasons of the slow legislative reform process.**  

The third obstacle identified by respondents is the lack of interest and commitment, particularly on the part of political leaders and parliamentarians. Some point to the “low political priority as child issues do not involve electoral benefits for political actors.” One Caribbean source sees “poor political will” as the reason for reluctance to allocate of adequate budgetary resources, and proof of the need for cultural change concerning the position of children in society. 

Finally, in some countries the process of law reform has been opposed by certain social or professional sectors. One respondent mentioned “the conservative stand of some religious sectors, both Catholic and evangelical” as well as groups having vested economic interests related to the exploitation of children, particularly in connection with international adoption. In some countries, professional groups linked to the antiquated child welfare/juvenile justice systems have been among the strongest opponents of the Doctrine of Integral Protection. 

2. The effectiveness of legislative reform 

The views of these sources on the impact of new legislative are also interesting. In general terms, most of them seem to share the view that the implementation of the new laws has been limited but significant. They use such adjectives as “slow and gradual”, “partial”, “uneven” and “extremely complicate and difficult.” Only two or three of them appear to have an essentially negative view of the implementation of the new legislation, describing it with terms such as “poor” or “with severe limitations.” In some cases, the new legislation is too recent so as to assess its impact. 

These views refer to all new laws concerning children, including those dealing with areas such as child labor, juvenile delinquency and social services. The implementation of reforms in the area of family law may be more successful than other legislation. In Paraguay, for example, between 4,000 and 5,000 children were adopted by foreigners during the period 1990-1996 period. When the Convention entered into force the Supreme Court ordered the suspension of such adoptions until the new law was passed, which took place in 1997. Since then, all children declared adoptable have found new families within the country.
 In contrast, new legislation on child labor has generally had a limited impact on this practice, throughout the region. 

A wide range of factors affects the effectiveness of new legislation. To some extent, its implementation is hindered by the the shortcomings of the law reform process. According to a Caribbean observer, the blatant contradictions between the codes and extra-codal legislation causes significant difficulties for judges and lawyers called on to apply the codes in litigation.
 Latin American sources mention reforms that amend substantive provisions without introducing changes in procedural law, as well as the failure to adopt regulations implementing new legislation. 

The absence of resources is also an important factor in ministries and executive agencies, as well as in the judiciary. “The Family Ministry does not have the resources available to comply with the obligations provided for in the Code” states one source. Others note that the judiciary does not have the resources required to create specialized courts or to provide them the necessary interdisciplinary social work teams. The lack of expertise and training, both of judicial officials and child-care agencies, is highlighted as a significant factor in several countries, as well as the persistence of a “tutelary culture” or a “culture of institutionalization.” 

Other factors include “political and social instability” and the influence of partisan political interests in children’s agencies, institutions and policies. Lastly, difficulties have been noted operationalizing the principle of joint responsibility of the state, the community and the family. In some countries the effectiveness of community actions for child protection has been undermined by the absence of relationship of confidence amongst authorities, civil society and NGOs. One observer also comments “Thus far the family has been notoriously absent in the process of implementing the law…”. 

Reports from different countries also identify several factors that have facilitated the implementation of new laws inspired in the Doctrine of Integral Protection. Supreme Courts and Constitutional Courts have played a key role in some countries, including Colombia, Costa Rica, Guatemala and Panama. Specialized ombuds programmes or specialized prosecutors also have played a valuable role. The support and active participation of civil society is another significant factor. There is no doubt about the usefulness of what one source described as “a sector of civil society that makes implementation of the law more dynamic through monitoring and support, public awareness and providing information to law enforcement.” 

3. What type of reform? What kind of Code? 

Although there are different trends in Latin America as to the type of law reform undertaken in order to bring domestic legislation into harmony with the Convention, the prevailing trend has been the drafting of the children and adolescents codes now in force in a dozen countries. Only two Latin American countries have adopted new Family Codes during this period, and only one of these seems to be inspired by the Doctrine of Integral Protection. Only very few countries –perhaps three – have not made more than limited amendments to the relevant legislation. 

It seems likely that many countries initially chose to draft new laws on children (rather than amend existing legislation) because the most obvious and urgent task was to replace antiquated laws that, in many instances, had been adopted during the first decades of the 20th Century. Some of the new Codes even had titles similar to those of the older child protection laws. Nevertheless, since the purpose of the reforms was to make legislation consistent with commitments inherent in ratification of the Convention on the Rights of the Child, countries soon realized the need to adopt a more comprehensive legal framework not limited to issues related to the juvenile offenders and children in need of protection, but also including areas such as health, education, immigration, labor, crimes against children and various aspects of family law. The 1990 Brazilian Statute contains 95 articles; the Code on the Protection of Children and Adolescents of Venezuela, adopted in 1998, has 685 articles. Most recent Codes include from 250 to 400 articles.
 

The Committee on the Rights of the Child frequently recommends to countries that have only introduced fragmented legislative reforms the adoption of a code or “integrated law” on children. To date, Latin America is the only region in the world where most countries have followed this recommendation. Experience has shown that Codes are not a magic solution. No matter how comprehensive they may be, there will always be some aspects that are governed by other laws. Morever, the failure to adopt regulations concerning matters covered by the Codes and the adoption of general standards in Codes without the necessary revision of other laws that touch upon the same matters has limited the impact of codes of children and adolescents in some countries. Some observers also consider that the Codes are vulnerable to technical flaws that make their application more difficult, perhaps due to the broad, participatory nature that often characterizes the drafting process. 

There is no single path or recipe for achieving the comprehensive harmonization of family law with the Doctrine of Integral Protection. Some countries have made significant progress through the gradual reform of existing legislation and the adoption of new laws addressing specific issues such as adoption, and some Codes have not produced the expected results. Nevertheless, I believe that children and adolescents codes have three advantages. 

First, experience suggests that gradual piece-meal reform rarely leads to the incorporation into domestic law of the whole range of rights and principles contained in the Convention. Such reforms often recognize the children’s right to be heard in some types of proceedings, for example, but not in all proceedings that may affect their rights or interests. They typically prohibit discrimination concerning some rights, such as the right of property or education, but leave gaps that leave the child without legal protection against discrimination that affects other rights. Some laws include extensive lists of the rights of children in a given situation – such as children residing in institutionals – but do not recognize the same rights in such other contexts as the family or the school. 

Secondly, fragmentary reforms, however extensive they may be, tend to establish standards designed to provide solutions regarding children who pose specific types of problems for the society… that is, for us adults. They contain standards concerning children born out of wedlock, physically or mentally disabled children, children who are victims of physical or sexual abuse, children whose parents do not provide them the adequate moral guidance, juvenile offenders and so on - but not standards based on a holistic understanding of the child and his/her position within the family and in society. They do not legislate for the normal child. Legal standards concerning children with special needs are of course necessary, but they should be developed on the foundation of standards that are based on a holistic recognition of the rights of every child. 

Thirdly, the process of drafting comprehensive laws or codes has the advantage of provoking a broad social debate on the ideas that underlie the Doctrine of Integral Protection, such as the concept of the child as a holder of rights, the concept of integral development, the responsibilities of the family towards the child as a holder of rights whose capacity to exercise them is in permanent evolution, the concept of joint responsibility of the state and the family and the concept of the family as a holder of rights vis-à-vis the state. At a recent meeting of child rights experts from around the world there was general consensus on the fact that, despite the limited effectiveness of some new legislation concerning children, one result of the law reform process of historical importance is the growth of a new culture that recognizes the child as a social actor endowed with inalienable rights.
 

Daniel O’Donnell

Mexico City

30 September, 2004

� English version available at the Web site of the Brazilian Presidency of the Republic: � HYPERLINK "http://www.presidencia.gov.br/sedh/" ��www.presidencia.gov.br/sedh/� 


� This term is used both in Article 24.1 in the International Pact on Civil and Political Rights and in Article 19 in the Pact of San José. Articles 25.2 of the Universal Declaration of Human Rights recognizes the right of children to “special care and assistance”, while Article VII in the American Declaration recognizes their “right to special protection, care and assistance.” 


� Article 4 (this Code was replaced by the 2003 Code of Children and Adolescents). 


( Translator’s version


� In its remarks on the initial report of Bolivia on the steps taken to implement the Convention, the Committee stated that it welcomed “the recent adoption and entry into force of the new juvenile code, which represents significant progress toward harmonizing legislation and policy with the provisions of the Convention and thereby providing a legal framework for its implementation.” CRC/C/15/Add.1, para.4


( Translator’s version


� Article 351





� This package included the Children’s Authority Act No. 64 of 2000, the Children’s Community Residences, Foster Homes and Nurseries Act No.65 of 2000, the Miscellaneous Provisions (Children) Act No.66 of 2000, the Children (Amendment) Act No.68 of 2000, and the Adoption of Children Act, 2000. 


� The Child Protection Act adopted by Grenada in 1998 is one example.


� Universal Declaration of Human Rights, Article 16.3; see also the American Declaration of the Rights and Duties of Man, Article VI. 


� Universal Declaration of Human Rights, Article 23.3.


� Article XXX.


� Principle 6.The Preamble to the Convention on the Rights of the Child echos this principle by recognizing “that the child, for the full and harmonious development of his or her personality, should grow up in a family environment, in an atmosphere of happiness, love and understanding.”


� See, for example, Article 12 of the Universal Declaration and Article V of the American Declaration. 


� Article 19.2


* In Latin America, this is known as the “doctrina tutelar”. See note ** below.


( Translator’s version


� Article 31.1


� General principles on violence against children within the family and at the school, 2001, paragraphs 3 and 6


� Children (Amendment) Act No.68 of 2000, Second Schedule, Part ‘B’.


� UN Charter, Articles 1(3), 13(b) and 55(4); OAS Charter, Articles 3 j) and 43 a)


� Article 17.4


� Article16.1 (f) 


� Article 44


( Translator’s version


� Articles 39 and 207





� Report of the Committee to the UN General Assembly, A/54/38, Positive aspects, paragraph 1, and Principal areas of concern and recommendations, paragraph 1 (This Committee is the international body created by the Convention on the Elimination of All Forms of Discrimination Against Women to monitor compliance with the obligations of State Parties.) 


� Zamia McDowell, “Birth Status, Domestic Law and  the United Nations Convention on the Rights of the Child”, in Children’s Rights Caribbean Realities, C. Barrow, Ed., Ian Randle Publishers, Kingston, 2001;  Family Law and Domestic Violence in the OECS: Considerations for Law Reform, Prof. Tracy Robinson, U.W.I. Faculty of Law, CEPAL-UNICEF-NCH, 2003, p.6; 


� The Adoption Act, 2000, Explanatory Note, page 2. (Unfortunately, as indicated above, this amendment has not entered into force.)


� Sections 40 (1)(a) and 42 (2) 


� Article 203.1


� Articles139, 146 and 148


� Law 8101 of 27 March, 2001


� Robinson, supra, page10; see also McDowell, supra. 


� Article 44 literally provides: “Children born in or out of wedlock, either adopted, or procreated naturally or with scientific assistance, have equal rights and responsibilities.” (Translator’s version)


� Article 202


( Translator’s version


� Article 349


� The Children (Amendment) Act No.68 of 2000, Second Schedule, Part C, sections 3 and 4.


� Articles IV and 4, respectively 


� Robinson, supra, page7


� An important project that aims to update family law and make it consistent with the CRC and the Convention on the Elimination of All Forms of Discrimination Against Women also is underway, sponsored by the Organization of Eastern Caribbean States and supported by UNICEF, ECLAC, the Commonwealth Secretariat, CIDA and the NGO National Children’s Homes (NCH). 


� Robinson, op. cit., page16


� Eight provinces at the time when Argentina submitted its fifth report to the Committee on the Elimination of Discrimination against Women in 2001. Op. cit. page 66. 


� Argentina, Belize, Bolivia, Brazil, Costa Rica, Ecuador, Guatemala, Mexico,  Panama, Paraguay and Uruguay. Colombia, Haiti, Peru and Venezuela are signatory countries.


� Article 8.1 of the CRC


� Articles 5 and 18.1 of the CRC 


� See in particular Articles 9.4, 10 and 22.2 of the CRC


� Article 216


( Translator’s version





� Ibid.





� Article 17 in the Pact of San José on the Rights of the Family defines these principles as follows: 


2. The right of men and women of marriageable age to marry and to raise a family shall be recognized, if they meet the conditions required by domestic laws, insofar as such conditions do not affect the principle of nondiscrimination established in this Convention.


3. No marriage shall be entered into without the free and full consent of the intending spouses.





Similar provisions can be found in paragraphs 2 and 3 of Article 23 of the International Pact on Civil and Political Rights. Article 16.1b) of the Convention on All Forms of Discrimination against Women provides that the state shall ensure men and women “The same right freely to choose a spouse and to enter into marriage only with their free and full consent.” 


� Article 21.2


� General Comment No.4, 2003,  paragraph 20


� General recommendation No.21, paragraph 36 


� Initial Report of Guatemala to the Committee on the Rights of the Child, 1995, paragraph 98 


� Final Comments on the Second Report of El Salvador and the Second Report of Panama, 2004, paragraphs 21 and 22


� See for example the Comments of the Committee on a Report from Uruguay, 2002, paragraphs 204-205


� Article 28.1 in the CRC; Principle 6 of the 1959 Declaration on the Rights of the Child 


� Article 20.3   


� Article 175


� Article  219


� Article 21 (b)


� Bolivia, Brazil, Colombia, Costa Rica, Chile, Ecuador, El Salvador, Guatemala, Mexico, Panama, Paraguay, Peru, Uruguay and Venezuela. Canada and the United States are also Parties. 


� Articles 174 (adoption) and 208 (guardianship)


� Nicaraguan Code, Article 17


� Article 17 


( Translator’s version





� Article 80, paragraphs 2 and 4 


� Article 28.1


� Article 45.2


� Article 9.3


� It should be noted that in this context it is not sufficient to consider the best interests of the child as a primary consideration.


� Article 20


( Translator’s version


� Article 10


( Translator’s version


� Section 2 (2)


� Article 11





� Those countries are: Colombia (1989), Bolivia, Costa Rica (1998), Ecuador, Guatemala (2003), Honduras (1996), Mexico (2000), Paraguay (2001), Peru (1993), the Dominican Republic and Venezuela (1998). 


� The 1992 Child Code of Bolivia was repealed by the 1999 Code of Children and Adolescents, while the 1992 Child Code of Ecuador was replaced by the 2003 Code of Children and Adolescents; likewise, the Code on the Protection of Children and Adolescents adopted by the Dominican Republic in 1994 was replaced by the Code on the System for the Protection and Basic Rights of Children and Adolescents of 2003, and the Nicaraguan Child Code was replaced by another with the same title in 2003. 


� The Families and Children Act No. 17 of 1998 and the Child Care and Protection Act No.11 of 2004. 


� The Sexual Offences (Amendment) Act No. 31 of 2000, the Children’s Authority Act No. 64 of 2000, the Children’s Community Residences, Foster Homes and Nurseries Act No. 65 of 2000, the Children’s (Amendment) Act No.68 of 2000 and the Adoption of Children Act, 2000. The Children’s Authority Act was amended in 2003. However, this legislation has yet to enter into force. 


� Only one source considered the legislative reform to be basically complete and pointed out that “Costa Rica counts on an extensive legal framework for the protection of the rights of children and adolescents that goes beyond the minimum contents required by the related international instruments. The challenge currently faced by the country is rather oriented…to the institutional  reform required y national legislation in order to ensure the effective implementation of legal provisions…” 


** The term “tutelar”, which is widely used on Latin America, has no adequate equivalent in English. It refers to the approach to child welfare and juvenile justice adopted throughout the region, as well as in Europe and North America, in the early 20th Century, and connotes a doctrine (or approach or system) that is the opposite of the Doctrine of Integral Protection. 


� Estimates of the Attorney General’s Office quoted in an unpublished UNICEF document, 2004 


� Robinson, supra, page 9


� The Law on the Protection of Children and Adolescents of Mexico, consisting of 56 articles, is an exception. 


� Report of the Second Meeting of Experts on General Measures of Implementation of the Convention on the Rights of the Child, Innocenti Research Institute, UNICEF, Florence, July 2004 (mimeo)
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